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January 27, 2020 
 
 

Garner Moffat    Terri Kalan, City Clerk 
1508 E. 6th St.    City of Superior 
Superior, WI 54440   1316 N. 14th St. 
     Superior, WI 54880 
 
Sent via USPS and email to:  garnermoffat@gmail.com and kalant@ci.superior.wi.us 
 
Re:   In the Matter of:  Garner Moffat v. Terri Kalan, Clerk, City of Superior 
Case No. EL 19-06 
 
 

Dear Mr. Moffat and Clerk Kalan: 
 

This letter is in response to the verified complaint filed by Garner Moffat with the Wisconsin 
Elections Commission (“Commission”) on January 17, 2020 in response to Superior City Clerk 
Terri Kalan’s decision to approve ballot access for Brent Fennessey to be on the ballot for the 
2020 Spring Election.  The complaint alleges that Clerk Kalan improperly rejected Mr. Moffat’s 
challenge to Candidate Fennessey’s nomination papers.  The challenge alleges that Mr. 
Fennessey filed a correcting affidavit to rehabilitate signatures after the deadline for correcting 
errors on nomination papers and that Clerk Kalan should not have permitted the filing of the 
correcting affidavit after the posted business hours of the City Clerk’s office.   

 
The Commission has reviewed Mr. Moffat’s complaint, Clerk Kalan’s response, and Mr. 
Moffat’s reply along with all supporting documentation and provides the following analysis and 
decision.  In short, the Commission finds that it was within Clerk Kalan’s discretion to accept 
Mr. Fennessey’s correcting affidavit because the Clerk’s office was following its established 
practice of conducting business after its posted business hours.  Therefore, the submission of Mr. 
Fennessey’s correcting affidavit complied with the requirement in EL 2.05(4), Wis. Adm. Code 
that the correcting affidavit must be filed within three calendar days after the deadline for filing 
nomination papers. 
 
Procedural Background 
 

The relevant facts are not disputed.  Candidate Brent Fennessey submitted nomination papers for 
the Office of Alderman for the Superior Common Council.  Candidate Fennessey submitted 
nomination papers containing 29 signatures (although one was crossed out) and 20 valid 
signatures are required to obtain ballot access.  On January 10, 2020, Mr. Moffat filed a 
challenge to the nomination papers.  The challenge alleged that 8 signatures should be struck as 
invalid because the dates of the signatures were later than the date listed in the Certification of 
Circulator on the respective pages, and that 3 additional signatures should be struck as invalid 
because the Certification of Circulator did not include required information including the 
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circulator’s name, address, signature and date of circulation.  The challenge asserted that 
Candidate Fennessey’s nomination papers contained 18 valid signature, two short of the required 
20 valid signatures, and that therefore he did not qualify for ballot access. 
 
Mr. Moffat filed his challenge at approximately 4:25 p.m. on January 10, 2020.  Clerk Kalan 
contacted Mr. Fennessey by telephone and informed him of the complaint and that he could file 
an affidavit of correction to rehabilitate challenged signatures until 5:00 p.m. that day.  Mr. 
Fennessey met Clerk Kalan and filed a correcting affidavit shortly before 5:00 p.m.  The 
correcting affidavit indicated that the date of the Certification of Circulator on two pages of his 
nomination papers should have been December 23, 2019, the day he completed circulating 
nomination papers and filed them with the City Clerk.  The Certification of Circulator originally 
indicated a date of December 2, 2019 on one of the pages and December 14, 2019 on the other 
page.  Candidate Fennessey’s correcting affidavit indicated that the original dates on the 
nomination papers were the dates that he began circulating those pages. 
 
Based upon the correcting affidavit, Clerk Kalan certified 26 signatures as valid and 3 signatures 
as invalid because they were listed on the page with a blank Certification of Circulator and the 
correcting affidavit did not rehabilitate those signatures.  As a result, Clerk Kalan certified 
Candidate Fennessey for ballot access.  Due to Clerk Kalan’s certification, Candidate Fennessey 
did not submit any additional response to Mr. Moffat’s challenge. 
 
On January 17, 2020, Mr. Moffat filed a complaint with the Commission appealing Clerk 
Kalan’s decision pursuant to Wis. Stat. § 5.06.  The complaint does not dispute that Candidate 
Fennessey’s correcting affidavit was sufficient to rehabilitate enough signatures to qualify for 
ballot access but alleges that the correcting affidavit was not timely.  The complaint and Mr. 
Moffat’s subsequent email of January 21, 2020 acknowledge that the correcting affidavit was 
filed prior to 5:00 p.m. on January 10, 2020,  But the complaint alleges that the deadline for 
filing a correcting affidavit was the earlier of 5:00 p.m. or the close of business, and that the 
affidavit should not have been accepted because the City Clerk’s posted business hours ended at 
4:30 p.m. and the Clerk’s office was locked by 4:42 p.m. 
 
On January 24, 2020, Clerk Kalan filed a verified response to the Commission.  The response 
states that, after being notified of Mr. Moffat’s challenge, Candidate Fennessey asked if he could 
submit a correcting affidavit on January 10, 2020,  Clerk Kalan determined that it was a 
reasonable request even though it could not be completed before the end of the posted business 
hours.  The response also states that the City Clerk’s informal business hours policy “has always 
been loose, rather than strict, in order to provide better service to the public.”  To that end, Clerk 
Kalan’s response states: 

 
While my regular office hours are generally 8:00 a.m. – 4:30 p.m., my office has 
never, during my tenure with the city, treated 4:30 p.m. as a strict closing 
obligation or, conversely, as a strict right to close.  My staff and I view our 
responsibilities to the public to include the timely and efficient processing of 
applications for permits and licenses.  We have long appreciated that working 
people face significant difficulties running city hall “errands” during conventional 
work hours and in inclement weather and have always strived to put service to the 
public above a strict, to-the-second closing of our doors….  At no point in my 
career has another city official or employee suggested that a blurring or extension 
of my office’s closing-hours lines is in any way inappropriate or inconsistent with 
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any policy or rule or that any business conducted in my office after 4:30 p.m. 
must be treated as a next-day event.  Mr. Moffat, in his January 13 complaint, 
actually concedes that my office was not closed and locked until 4:42 p.m. on 
January 10.  Such is often the case. 

 

Clerk Kalan’s response cites several court decisions holding that office hours of courts do not 
prevent the court from accepting pleadings as timely when they are filed after business hours, 
noting that the court clerk may adopt either a flexible policy or one that restricts filings to regular 
office hours.  The response also states that Clerk Kalan would have treated any other candidate 
in the same way she treated Mr. Fennessey.  Clerk Kalan notes that Mr. Moffat’s challenge 
stated that a correcting affidavit could be filed before 5:00 p.m. and she needed to make a quick 
decision in order to preserve the possibility that Candidate Fennessey could be certified for ballot 
access. 
 
Finally, Clerk Kalan’s response notes that the statutory deadline for nomination papers was 5:00 
p.m. on January 7, 2020, and that EL 2.05(4), Wis. Adm. Code, establishes the deadline for 
correcting affidavits to be “not later than three calendar days after the applicable statutory due 
date for nomination papers.”  She argues that it was reasonable to conclude that three calendar 
days after 5:00 p.m. on January 7, 2020 was 5:00 p.m. on January 10, 2020, and therefore it was 
proper to accept Candidate Fennessey’s correcting affidavit and certify his name for ballot 
access. 
 
Mr. Moffat filed a reply on January 27, 2020.  His reply argues that Clerk Kalan had adequate 
time to review Candidate Fennessey’s nomination papers and notify him that a correcting 
affidavit could have been filed prior to Mr. Moffat’s challenge being filed.  He also disagrees 
with Clerk Kalan’s characterization of the regular business hours of the Clerk’s office.  The reply 
states that the public had no notice or expectation that the Clerk’s office would continue to 
conduct business after 4:30 p.m., and that Candidate Fennessey benefitted from an unfair 
advantage because he was allowed access to the Clerk’s office after it had already closed for the 
day.  Mr. Moffat’s reply disagrees with Clerk Kalan’s argument that previous court decisions 
provide her with the discretion to conduct business after the office has closed. 
 
Commission Authority and Role in Resolving Complaints Filed Under Wis. Stat. § 5.06 
 

Under Wis. Stats. §§ 5.05(1)(e) and 5.06(6), the Commission is provided with the inherent, general, and 
specific authority to consider the submissions of the parties to a complaint and to issue findings.  In 
instances where no material facts appear to be in dispute, the Commission may summarily issue a 
decision and provide that decision to the affected parties.  This letter serves as the Commission’s final 
decision regarding the issues raised by Mr. Moffat’s complaint.     
 
The Commission’s role in resolving verified complaints filed under Wis. Stat. § 5.06, which challenge the 
decisions or actions of local election officials, is to determine whether a local official acted contrary to 
applicable election laws or abused their discretion in administering applicable election laws. 
 

Commission Findings 
 

Wis. Stat. § 8.10(2)(a) provides that the deadline for filing nomination papers for the spring 
election is 5:00 p.m. on the first Tuesday of January, which was January 7, 2020.  Incomplete or 
incorrect information on a nomination paper can be rehabilitated by filing a correcting affidavit 
pursuant to EL 2.05(4), Wis. Adm. Code, which states: 
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Any information which appears on a nomination paper is entitled to a 
presumption of validity.  Notwithstanding any other provision of this chapter, 
errors in information contained in a nomination paper, committed by either a 
signer or a circulator, may be corrected by an affidavit of the circulator, an 
affidavit of the candidate, or an affidavit of a person who signed the nomination 
paper.  The person giving the correcting affidavit shall have personal knowledge 
of the correct information and the correcting affidavit shall be filed with the filing 
officer not later than three calendar days after the applicable statutory due date for 
the nomination papers. 

 
Candidate Fennessey was the circulator for each of the nomination papers challenged by Mr. 
Moffat and he was qualified to submit the correcting affidavit regarding the challenged 
nomination papers.  Resolving this complaint requires determining the meaning of “three 
calendar days” and whether Clerk Kalan was restricted to accepting the correcting affidavit 
during the posted business hours of the City Clerk’s office.  There is no dispute that, if correctly 
filed and accepted, Candidate Fennessey’s correcting affidavit would rehabilitate enough 
signatures to qualify for ballot access, and without the correcting affidavit he would not qualify 
for ballot access. 
 
Mr. Moffat contends that, while his original challenge stated that a correcting affidavit by 5:00 
p.m. on January 10, 2020, that deadline assumes the filing officer’s business hours extend to that 
time.  He argues that Clerk Kalan’s regular business hours end at 4:30 p.m., and that Clerk Kalan 
extended an unfair courtesy to Candidate Fennessey which was not available to the general 
public, including those who may have wished to file additional challenges to nomination papers.  
Clerk Kalan interprets the “three calendar day” deadline as being 72 hours after the 5:00 p.m. 
filing deadline for nomination papers on January 7, 2020.  She also argues that the City Clerk’s 
office does not strictly adhere to the posted 4:30 p.m. closing time and routinely assists 
customers after that time for a variety of reasons.  She states that she would have extended the 
same courtesy to any other candidate. 
 
The Wisconsin Elections Commission is the filing officer for candidates for state and federal 
office and therefore interprets the correcting affidavit filing deadline in carrying out its own 
responsibilities.  The Commission’s regular business hours end at 4:30 p.m. and the Commission 
strictly observes that deadline for accepting correcting affidavits.  At that time the doors to the 
Commission office are locked and no additional filings are accepted, out of fairness to all 
candidates and interested parties statewide.  The agency has historically not extended the filing 
deadline to 5:00 p.m. because EL 2.05(4) uses the term “three calendar days” after the 
nomination paper filing deadline and does not specify that the deadline is 5:00 p.m., unlike that 
specific time stated in Wis. Stat. 8.10(2)(a), which establishes the filing deadline for nomination 
papers. 
 
However, the Commission also has historically advised local filing officers that a 5:00 p.m. 
deadline for correcting affidavits is appropriate when the business hours of that office extend to 
that time.  Given that there is no other clear legal authority interpreting the “three calendar days” 
phrase in EL 2.05(4), Wis. Adm. Code, the Commission has recognized that local filing officers 
can stop accepting correcting affidavits at the end of the business day if that is before 5:00 p.m., 
but that correcting affidavits can be filed until 5:00 p.m. when that time is the close of business 
for the filing officer.   
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Mr. Moffat’s original challenge recognizes that the deadline may extend to 5:00 p.m. but his 
complaint before the Commission asserts that the applicable deadline in this matter must be 4:30 
p.m. because that was the close of business for the City Clerk’s office.  The determinative issue, 
therefore, is whether Clerk Kalan, by accepting Candidate Fennessey’s correcting affidavit after 
4:30 p.m. but before 5:00 p.m., either did not comply with the filing deadline established by EL 
2.05(4), Wis. Adm. Code, or abused her discretion to administer that deadline for correcting 
affidavits. 

 
The Commission notes that it has not previously issued a decision related to similar 
circumstances where correcting affidavits have been accepted by a local filing officer after the 
end of posted business hours.  The Commission also recognizes that there are policy 
considerations supporting two opposing interpretations of the deadline.  On one hand, strict 
compliance to a deadline established by regular posted office hours promotes certainty and 
ensures the same public notice and opportunity for all interested parties.  On the other hand, the 
Commission recognizes that local filing officers often wish to assist candidates and others filing 
documents as good customer service, even if that requires working after posted business hours.  
Unlike the Commission, local filing officers are not concerned with treating candidates and 
challengers on a statewide basis.   
 
The submissions of Clerk Kalan and Mr. Moffat debate the applicability of several court cases 
that address filing deadlines.  While offering some general principles to consider, three of the 
decisions are not directly on point because they involve specific statutes and rules related to 
court proceedings and filing deadlines for submission of court pleadings to the clerk of court.  In 
1999, the Court of Appeals held that the clerk of courts exceeded his discretion permitted under 
the statutes by accepting a pleading at his house at 9:30 p.m., well after regular business hours.  
Granado v. Sentry Ins., 228 Wis.2d 749, 805, 599 N.W.2d 62, 67 (Ct.App 1999).  The Court 
declined to adopt a bright-line rule to determine when a court document is properly filed under 
the applicable statute, stating that “[w]hat is proper will vary from case to case depending upon 
the circumstances.”  Id. at 804.   
 
The Court added that “the further removed from an office’s legislative guidelines and usual 
business hours a transaction occurs, the less likely it is that the papers have been properly 
deposited.”  Id. at 804-805.  The Court found that the time and place of presenting the documents 
to the clerk of court “were simply too far removed from the legislative guidelines to conclude 
that they were properly deposited.”  Id. at 805.  The Court noted its concern regarding the 
predictability of the filing process and that the ability to file documents should not rely on 
happenstance.  Id. at 805. 
 
In 2008, the Court of Appeals upheld the decision of the court clerk to not honor a court filing 
made immediately after the 4:30 p.m. close of business hours.  Hartford Citizens for Responsible 
Govt. v. City of Hartford Bd. of Zoning Appeals, 2008 WI 107, ¶ 25, 313 Wis.2d 431, 444, 757 
N.W.2d 454, 461.  The Court noted that the clerk had exercised her discretion and established a 
bright-line rule that all filings, including those made by fax and electronically, were accepted 
only during the regular office hours established by the county board.  Id. at ¶ 21.  The clerk 
testified that the strict policy had been in place for more than ten years.   Id.  Given those facts, 
the Court of Appeals affirmed the clerk’s decision to not accept papers as being timely filed even 
though the plaintiffs contended that they had been filed within seconds of the office closing.  Id. 
at ¶ 25. 
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In 2011, the Wisconsin Supreme Court held that it was within the discretion of the circuit court 
clerk to accept and file pleadings received after regular business hours, “so long as that discretion 
is exercised reasonably and is within the guidelines provided by the legislature.”  Northern Air 
Service, Inc. v. Link, 2011 WI 75, ¶ 73, Wis.2d 1, 33, 804 N.W.2d 458, 474.  In that case, an 
attorney called the clerk of court at 4:17 p.m. and advised that they were en route to the clerk’s 
office but would arrive late.  The attorney arrived at 4:32 p.m., two minutes after the regular 
closing time of the office.  The Court determined that accepting the documents filed under those 
circumstances was not an abuse of the clerk’s discretion.  Id. at ¶ 71.  Upon reviewing the 
Granado and Hartford decisions, the Supreme Court stated that while the clerk does not have a 
limitless amount of discretion in accepting pleadings after business hours, a case-by-case 
approach provides the appropriate amount of discretion to the clerk of circuit court.  Id.  
 
These cases demonstrate that, at least in the case of the clerk of courts, the officer has some 
discretion to determine whether to follow a bright-line rule that no documents can be filed after 
the closing hour or to allow for some flexibility.  When a bright-line rule is not enforced, a case-
by-case determination must be made as to whether the filing is too far “removed from an office’s 
legislative guidelines and usual business hours” (Granado) and whether the clerk’s discretion is  
“exercised reasonably and is within the guidelines provided by the legislature” (Northern Air 
Service).  
 
Mr. Moffat cites two additional cases related to election-related deadlines which predate these 
three cases.  He notes that the Supreme Court held that a candidate for governor did not timely 
file nomination papers when he appeared at the secretary of state’s office after 7:00 p.m. on the 
filing deadline.  State ex rel. Conlin v. Zimmerman, 245 Wis. 475, 15, N.W.2d 32 (1944).  In that 
case, the Court found that the applicable statute did not prescribe a specific hour of the deadline 
and therefore the legislature intended that papers be filed in the daytime when offices of the 
secretary or state were customarily open, which ended at 5:00 p.m.  Id. at 477. 
 
Mr. Moffat also cites the Supreme Court decision in Ahlgrimm v. State Elections Bd., 82 Wis.2d 
585, 263 N.W.2d 152 (1978) for the principle that “regulations governing the time and place of 
filing nomination papers must be strictly enforced in order to insure the orderly exercise of such 
right.”  Ahlgrimm at 597.  Mr. Moffat also correctly notes that the Commission has relied on the 
Ahlgrimm holding to support its view that nomination paper filing deadlines are mandatory and 
not directory. 
 
The Commission believes that the proper application of these cases requires first recognizing that 
the legislature established a specific filing deadline for nomination papers as 5:00 p.m. on the 
first Tuesday of January, and the deadline for correcting affidavits as three calendar days 
following that date.  See Wis. Stat. 8.10(2)(a) and EL 2.05(4), Wis. Adm. Code.  Consistent with 
the Granado decision, therefore, the applicable legislative guideline required that correcting 
affidavits be filed no later than 5:00 p.m. on January 10, 2020, assuming that the local filing 
officer was customarily open until that time.  The deadline of 5:00 p.m. is the regulation which 
must be strictly enforced under Ahlgrimm.  It may be debated whether Clerk Kalan’s office 
extended its regular hours until 5:00 often enough to be considered “customarily open” until that 
time.  Regardless of that question, the cases cited above still permit a case-by-case determination 
as to whether Clerk Kalan properly exercised her discretion in permitting Candidate Fennessey 
to file a correcting affidavit shortly before 5:00 p.m. on the day of the filing deadline. 
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In conducting this analysis, the Commission notes Clerk’s Kalan’s sworn response that the City 
Clerk’s office has observed a policy of extending its business hours to accommodate customers 
when necessary, and that practice has been consistently followed during her 25 years as Deputy 
Clerk and then City Clerk.  While Mr. Moffat notes that the office’s posted business hours end at 
4:30 p.m., and there no evidence has been submitted claiming that the Common Council adopted 
a policy, resolution or ordinance authorizing later hours, Clerk Kalan states that this policy has 
never been questioned or overruled by other City officials.   
 
Next, the Commission notes the specific circumstances of Candidate Fennessey’s filing in light 
of the court decisions summarized above.  Clerk Kalan spoke by telephone with Candidate 
Fennessey shortly after Mr. Moffat filed his challenge at 4:25 p.m.  She agreed to accept a 
correcting affidavit if it could be filed by 5:00 p.m., the statutory deadline.  The City Clerk’s 
regular hours ended at 4:30 and it appears the office was closed and locked at 4:42 p.m., which 
Clerk Kalan states is often the case.  She met Candidate Fennessey and re-entered the Clerk’s 
office at 4:50 p.m. and the affidavit was accepted at 4:59 p.m. 
 
In the Commission’s view, Clerk Kalan’s acceptance of the correcting affidavit was within the 
proper exercise of her discretion.  The circumstances of the filing are more similar to those 
described in Northern Air Services than in Granado and Ahlgrimm.  The affidavit was filed at the 
Clerk’s office, not another location such as the Clerk’s residence, and it was not filed hours after 
the regular closing time.  It was filed within 30 minutes of the regular closing time and prior to 
the statutory deadline, and after a telephone conversation in which Mr. Fennessey asked whether 
he could appear at the Clerk’s office and Clerk Kalan confirmed that she would accept an 
affidavit filed by 5:00 p.m.  These facts do not appear to represent a process that is too far 
removed from an office’s legislative guidelines and usual business hours so as to constitute an 
abuse of the filing officer’s discretion,  See Granado at 804-805.   
 
The Commission cannot cite a clear legal authority that would prohibit Clerk Kalan from 
accepting the correcting affidavit prior to 5:00 p.m. under these circumstances, at least absent 
any evidence of unequal treatment of other candidates and parties.  The Commission is not in a 
position to second-guess the established local policy which appears to have been sanctioned by 
the governing body over the years, and finds that it is within the Clerk’s discretion to follow it 
with regard to the deadline for filing correcting affidavits under EL 2.05(4). 
 
The Commission recognizes that this outcome may reflect a close call.  The better practice would 
be for the City to post different office hours ahead of time on specific dates if it intends to 
accommodate filings after its regular business hours.  On balance, however, the Commission 
finds that Clerk Kalan did not fail to comply with Wisconsin election laws or abuse her 
discretion in administering the law when she permitted Candidate Fennessey to file a correcting 
affidavit after business hours but before 5:00 p.m. on January 10, 2020.  
    
Commission Decision 
 

Based upon the above review and analysis, the Commission finds that Clerk Kalan’s decision to 
accept the correcting affidavit from Candidate Fennessey prior to 5:00 p.m. on January 10, 2020 
was not a violation of the election laws or an abuse of discretion.  As a result, the Commission 
dismisses Mr. Moffat’s complaint and determines that Candidate Fennessey submitted 26 valid 
signatures on his nomination papers and qualifies for ballot access.  His name shall appear on the 
ballot for the Spring Primary.   
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Right to Appeal – Circuit Court 
 

This letter constitutes the Commission’s resolution of this complaint.  Wis. Stat. § 5.06 (2).  
Pursuant to Wis. Stat. § 5.06 (8), any aggrieved party may appeal this decision to circuit court no 
later than 30 days after the issuance of this decision.   
 
If either of you have questions about this letter or the Commission’s decision, please feel free to 
contact me.   
 
Sincerely, 
 
WISCONSIN ELECTIONS COMMISSION  

 

 
Meagan Wolfe 
Interim Administrator 
 

 
cc:  Sue Sandvick, Douglas County Clerk (via email) 

 Brent Fennessey (via email)  


